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THE REPUBLIC OF KENYA 

IN THE POLITICAL PARTIES DISPUTES TRIBUNAL AT NAIROBI 

COMPLAINT NO. 422 OF 2017 

ROSALINE CHEBET KURESOI..….….......................................................CLAIMANT 

VERSUS 

BEUTON BENAZIR…………………………………………………1ST RESPONDENT 

JUBILEE PARTY…………..……...…..………………………............2ND RESPONDENT 

JUDGMENT 

Summary of the case 

1. The present complaint relates to the conduct of the Respondent’s 

nominations for party lists as required by Article 177 (1) (b) and (c) of the 

Constitution. The Claimant is a member of the Respondent who applied to 

be considered for nomination to the Nakuru County Assembly to represent 

the interests of the minorities. She hails from Mariashoni Ward, Molo sub-

county. 

2. By a claim dated 23 July 2017, the Claimant challenges her exclusion from 

the list on the basis that she asserts that she is a member of the Ogiek 

Peoples Development Program and that she belongs to a minority 

community in her constituency and was recommended for inclusion in the 

list by the said organisation. A letter to this effect dated 21 June 2017 was 

annexed to her affidavit. 

3. By an appeal lodged on 13 July 2017, she challenged the inclusion of the 

1st Respondent in the list on the basis of the gender rule, that she had not 

been accorded a fair hearing and that she had served the party longer 

than the 1st Respondent and was therefore more deserving of being 
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included in the list. She therefore prayed for inclusion in the list to represent 

the interests of minorities as well as women. 

4. When the matter came up for hearing on 25 July 2017, the Claimant 

sought to withdraw the claim against the 1st Respondent. She was 

directed to file and serve the application and that the Respondent file 

their response by 27 July 2017. There is no indication record that this was 

ever done before the matter was reserved for judgment on 29 July 2017. 

We will therefore proceed to determine the matter based on the material 

and parties on record. 

5. By a Response filed on 28 July 2017, the 2nd Respondent contended that 

the nomination process was done in a fair and justifiable manner and that 

the Claimant was not among those whose application was successful. The 

Respondent also asserted that it had the discretion to determine the 

criteria for nominating candidates and that in this case, the Claimant was 

not chosen due to the existence of numerous qualified candidates 

seeking inclusion in limited available slots. The Respondent further asserted 

that an application for nomination did not guarantee nomination and 

that the list as published by the IEBC was compliant with the law. 

Issue for Determination and Analysis 

Whether the Respondent contravened the law in the preparation of the 

Nakuru County Assembly Party List submitted to the IEBC 

6. The crux of the Claimant’s case is that the 1st Respondent’s name ought to 

be removed and substituted with her own in the Nakuru County Assembly 

Party List. We must therefore determine whether there are any grounds to 

impugn the Nakuru County Assembly Party List published by the IEBC. 

7. The procedure for nomination to the county assembly on the basis of party 

lists is governed by the Constitution, the Elections Act 24 of 2011 and the 

County Government Act 17 of 2012. The broad provisions on nominations 

are contained in Article 90 of the Constitution as read with the Elections 
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Act, the County Government Act and the Elections (Party Primaries and 

Party List) Regulations of 2017. The IEBC is the body that is mandated by 

Article 90 (2) of the Constitution to supervise the conduct of party list 

nominations. 

8. Section 7 (2) of the County Government Act requires parties nominating 

persons to the county assembly ensure that the ‘community and cultural 

diversity of the county is reflected in the county assembly’ and that there is 

‘adequate representation to protect minorities within the county in 

accordance with Article 197 of the Constitution.’ This is echoed in 

regulation 20 (2) of the Party List Regulations which requires that such lists 

ensure fair representation by taking into account the principles of Articles 

81 and 100 of the Constitution. 

9. Section 34 (6) of the Elections Act further requires that lists submitted to the 

IEBC comply with the constitution and nomination rules of the respective 

party. It is the role of the IEBC to ensure that there is compliance with the 

constitutional and statutory guidelines for party list nominations.  

10. While it is true that the preparation of the lists is the domain of political 

parties, the IEBC retains an oversight role over parties in the preparation of 

party lists to ensure compliance with the law and the party’s own rules. As 

such, section 34 (6)A of the Elections Act provides that the Commission 

may, after scrutinizing the list and forming the opinion that it does not 

conform with the requirements of the Constitution, the Elections Act or the 

Regulations, require the party to review and amend the list to ensure 

conformity with the law and the Commission’s guidelines. This position was 

confirmed by the High Court in National Gender and Equality Commission 

v IEBC & Others Petition 147 of 2013, which decision informed the 

amendment to include section 34 (6) A in the Elections Act. 

11. From the foregoing, it is clear that any list prepared and submitted by a 

party to the IEBC is not final and is indeed statutorily amenable to 
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amendment by the IEBC to ensure compliance with the guidelines on 

nomination. To impugn the list as published, it is not sufficient to 

demonstrate that she belongs to a marginalised community. She must 

demonstrate that the 2nd Respondent failed to comply with the law in 

compiling the list. 

12. The claim against the inclusion of the 2nd Respondent cannot be shown to 

be in violation of the rules, as the Claimant has not demonstrated that the 

2nd Respondent violated the law in including the 1st Respondent’s name in 

the list. He has been nominated to represent minority interests, and it is not 

demonstrated that he does not represent the said interests. Moreover, 

while the Claimant objected on the basis that he was a candidate in the 

party primaries, section 36(9) of the Elections Act only precludes the 

inclusion of persons who have otherwise been nominated for the general 

election. Accordingly, we do not find any grounds for the substitution of 

the current nominee’s name with the Claimant’s as prayed. Her claim in 

this regard therefore fails. 

13. However, we note that the County Assembly (Marginalized Group) List is 

required, by dint of section 36 (1) (f) of the Elections Act to have 8 

nominees, alternate between male and female candidates and have at 

least two persons with disabilities, two youth and two persons representing 

marginalised groups. A look at the Nakuru County list indicates that the 2nd 

Respondent only submitted 7 names. It therefore does not comply with the 

requirement under section 36 (1) (f) of the Elections Act requiring that it 

contain 8 nominees.  

14. Additionally, the list must have four men and four women. It currently only 

has three woman as it stands and on this basis it does not comply with 

section 36 (1) (f). There is therefore nothing that precludes the inclusion of 

another female representative of marginalised groups in the list to comply 

with the requirement to field 8 nominees. The rationale for protecting 



Rosaline Chebet Kuresoi v Beuton Benazir & another [2017] eKLR 

PPDT Complaint No. 422 of 2017  Page 5 of 5 

 

minorities was explained by the Court of Appeal in Rose Wairimu Kamau v 

IEBC 2013 eKLR that: 

Minorities are saddled with economic, social political or other 

disadvantages that relegate them to a position of political powerlessness. 

Normal electioneering processes cannot capture and represent their 

interests. They require extraordinary protection from the majoritarian 

political process.  

Orders 

15. In light of the foregoing, we find that the Claim succeeds partially with the 

following orders: 

a. The Claim against the 1st Respondent be and is hereby dismissed. 

b. The 2nd Respondent is directed to consider filling the eighth slot in 

the County Assembly (Marginalised Group) Party List with the 

Claimant’s name in view of her gender and minority status. 

c. That notification issue to the IEBC. 

d. We make no order as to costs. 

 

Dated at NAIROBI this ……….....1 …………   DAY   of          AUGUST          2017 

1. M. O. Lwanga (Presiding Member) ……..……….……………………………. 

2. Desma Nungo (Member) ….…………….………..…………………………….. 

3. Paul Ngotho (Member)…………………….………….…………………………. 


